that Mountain Drive has  no history of having previously vio-
lated  section 77.207,  and that   payment  of penalties  will not
adversely affect Mountain Drive's ability to continue in
business.

2.     As  to   the penalty criterion of contestant's good-
faith effort  to  achieve  rapid  compliance,  MSHA agreed  that
Mountain Drive  could continue   to use  the illuminating methods
which were in operation when Citation No.   993137 was  issued,
pending' the rendering of a decision in  this proceeding as   to
whether Mountain Drive's illumination method  Is a violation
of  section 77.207.

3.     It was  further   stipulated that Citation No.   993137
was  issued on March 10,   1981,   alleging a violation of  section.
77.207  by Federal Coal Mine Inspector Supervisor Kenneth T.
Howard  who was  accompanied by another inspector named H.   M.
Callihan.     The   stipulations are given in a  two-page document
which Is  Exhibit   1  in  this proceeding.

4.     The inspector   supervisor testified  that  he and
another  inspector went   to Mountain Drive's No.   1  Strip Mine
on March 10,   1981,  at about 5:30 to 6 p.m.   and  examined vari-
ous areas  of  the mine  for a period of about  4 or  5 hours.     He
was concerned  about the  adequacy of lighting  in  two different
areas.

5.     The first area was at   a dumping site  in N  Section
where  large trucks were  dumping  overburden  into a hollow about
20 feet  in depth.     A dozer was   leveling dumped materials and
the inspector  supervisor was  told by Mountain Drive's safety
director  that  the dozer was available for extra Illumination
or  spotting if  needed.     The inspector  supervisor  said  the
dozer's   lights,   when he  observed them,  were  shining  toward  the
dump  trucks so  as  to be   in the   truck drivers'  eyes as  the
drivers  approached  the  dumping   site.     The inspector  supervisor
was accompanied  by Mountain Drive's  safety director,   Buddy
Johnston,   and  the inspector  supervisor asked Johnston to have
the dozer  turn  so   that   its lights were  shining  on the dumping
area rather than toward   the approaching trucks  coming in  to
dump overburden.

6.     The  inspector   supervisor would have accepted  the
dozer's   lights  as  adequate supplemental  illumination  for  the
dumping   area except for  his belief that  the dozer operator
would normally be  engaged in spreading  overburden and could
not be  expected   to  shine his lights on  the dumping  site  every
time  a  truck approached.    Moreover,  he believed   that  the dozer
had  been placed   in a supplemental lighting position to  Impress
upon him  that  adequate  lighting was available at   the dumping
site.Drive operates the No. 1
